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Honorable Charles X. Baughmm
Chlef Clerk

Departmunt of Aprriculture
Austin, Texas
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_ “Suppose that after Bond for term ending August 20th,
19,2 1liablility obteins as a result of an agresment or deal,
and adjustment of a claim thereunder is not started until
after August 20th, and a settlement of the 0laim is made,
would that reduce the lisbility of the Bonding Company on
tae bond provided for through the attaching of a cvertirficate
carrying the provisions set out herein.

"In fine would the Dorartment be Justified in accept~
ing the certiricate bearing ilm Jimitations stated herein.”

The legislation with which we are primarily concerned
in answering the various questions nropounded is House Bill Nei99,
Acts of the L5th Legislature (Article il&b, Vernon'sg Civil Sta-
tutes), House Bill o, 557, Aovs of the L5th Legislature (Artiole
1287-1, Yernon's Civil Statutes), and Senate Bill No. 24, Acts
of :he l.?t.‘h Legislature, lat C.5, (Article 1287-2, Vernon's Civil
- Statutes), '

. On sccomt of the length of the Aets we shall not ket
- mame out in full, but shall attempt to give the substanes thersof
as ig pertinent to the matters in question here. E

- Artiele 118b provides that one shall not be a dealer
in citrus fruits unless he applies to the Commissioner of Agricul-
ture for license as such, receives such liocense, and files and
_has spproved a Fivs Thousmend Dollar bond required by the Ast,

This bond, comtitioned as required by lew, guarantees the payment
by the dealer of fruit purchamed on credit, Under the terms of
the law and the bond anyone dealing with gsuoh liosnged dealsr
sy maintain action on sams, Article 1287-1 sontains substan-
‘¢4ally the same provisions, as pertinent to matters here involved,
except that said erticle is applicadle to Jdealers in vegetables,
Article 1287-2 provides that any person who ocomes within any of
Itzx; oiau.ttications set out in both Article 118b and Article

711 :

, ". o ¢y Wherein a surety bond of Five Thousand {$5,000)
Dollars is required by him by that classification shall be per~
mitted to give one Five Thousand ($5,000) Doller surety bond, 80
wirded as to guarantee faithrul performance of all the provisicos
of both House Bill No, 99, Acts Regular Session Yarty-fifth Legis-
lature and House Bill Xo, 557, Aets Regular Session Forty-rifth
Legislature, such bond to be iz suoh farm as the Comuissioner of
Agrioculture may presoribe, and any person who eleats to give one
surety bond of Five Thousand (45,000) Dollars to guarantes faishful
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- fajthful performance under bdoth of said Acts shall be
lisble for only one licanse fee of Twenty-five ($25.00)°
Dollare, and hie license ghall reflect the fact that
be ip licanaed theredby to handle bath citrus fruits and
vegatables," '

After careful examination of the certificat ¢ as quoted
in your letter, we oanstrue the language to mean that the original
bond and the renewsl thereof shall be ccnsidered as one continued
obligation under which the bonding eompany is liable for defaloa~
tions ocour#ing during the term of the bond and the renewal period
only up to the limit of the limability set forth in the face of the
bond, and that the liability of the bonding company shall not be
in sddition to the originel bond. In other words, the sggregate
of ligbilities which might obtain under the bond uphM‘WWt 20,
19,2, and the extended bond sexpiring August 20, 1943, cannot exceed
$5'°°e‘0mt ) ' : . .

. Tha cbvious effect of the provision in the renewal
certifricate, wore it valid, would be %o limit the liadility of
the bdbanding company to an extent not suthorized by ths statutes,
..The statutes pertinent to this question specififcally state that
“the license issued in eccordance with their provisions shall he
in force and effect for a period of only ane year, {Article I18b,
Saetion 6§ and Sestion 123 Article 1287-1, Seectiocn L) And like-
wise, in the opinicn of this department, these atatutee contem-
plate that a bond of $5,000,00 ghall be in effect during the
eﬂeativ:rgeriod of the license as {ssued, and not a hond which
may be burdened with lisbilities arising under a prior period,
Under the wording of the extention ocesrtificate hers under con-
sideration, ir 1iability obtained under the bond in an smount
of §5,000,00 the first year and not discovered until the sescnd
year, then, though the dealer had paid the premium for the second
yoar, his oreditors would have no protection for the second year
under the bond for the rsason that the penalty of the bond would -
be completely exhausted by lisbilities arising under the bond for
the rirst year, In such oase the seeond year premium would be
g:id by the dealer for no protsstion whatever to those with whem

deals, Publioc Intersst, ap well se the statutes themselvas,
nesessarily deasnd a bond fre# of any suoh limitations,

There are other reasoas, we think, why the ¢ertificate
bearing the attempted limitation should not dbe accepted. A fundas-
mental rule to be applied in determining the velldity of provisions
of statutory bonds ss the LHond here under consideration is to
‘agoertain the provisions of the gtatute or statutes preseribing
the conditions of the bond. If the statute or statutes 4o not
permit the limitations sought to be mads a part of the hond, then
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such limitations as are not authoriged are void. The case of
Giobe Indemnity Company v, Barnes, 288 8.%W, 121, was one in
which the plaintiff sought to hold a surety upon a publie
oontrastarts statutory bond liable for the purchass price of
material furnished the contractor when the obligations of the
bond specifically exempted the sursty from such liability.

The Commisaion of Appeals held in that case that it was msni-
- fest that the bond was intended &s a compliance with the statute
and that the obligations imposed by the statute would be read
into the bond, In that case, Judse Ocie Speer, speaking for

the Commiselion, sald: ‘

*The minor purpose to 1limit that liability is
repugnant to the major purpose tc execute the bond
80 as to enabls the contraotor to procead. The attempted
and therefore

limitation is in violation of the statute
vold. The atatute will De read in ond as GLho
8 terms een strictly ocomplied w §is ours)

Since it is our opinion that the attempted limitation
in the extension certificate here under cmsiderstion is not
authorized or permitted by statute, it is the further opinion
of this departmsnt that same is veid., and for these reasons
the Commissioner of Agrioculture would not be Justified in
aceepting same, |

Yours very truly
A‘rroam'cmm OF TEXAS

By (Signed) E, G. PHARR
' Assfistant

EaP:GO

APFROVED AUG 10, 1942

{Signed) GFRALD C. MANN
ATTORNYY GERXRAL OF TEXAS APPROVED OFPINION COMMITIER
' . Br RQEQ’Q mm



